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This is the second of twelve quarterly reports of the Department of Environmental Quality’s (DEQ) 
progress in addressing the 77 recommendations contained in a report released by the Office of 
Regulatory Reinvention (ORR) on February 21, 2012.  The recommendations were developed by the 
Environmental Advisory Rules Committee (ARC) whose members were appointed by the ORR and were 
tasked with conducting a comprehensive review of the department’s regulations and offering 
recommendations for improvement.  Please send comments or questions regarding this report to Dave 
Fiedler, DEQ’s Regulatory Affairs Officer, at fiedlerd@michigan.gov.  
 
 
Recommendation A-2: Mercury Rules: Part 15 Rules (R 336.2501 – R 336.2514) 
 
As reported under last quarter, Michigan Rule 1512(1)(a)(i) requires companies to submit a permit 
application for each of the affected electric generating units (EGUs) by June 2012 with the earliest 
compliance plans due in June 2013 (Rule 1503).  On June 1, 2012, the Air Quality Division (AQD) issued a 
variance for the permit application date.  The AQD has conducted outreach to the affected sources. 

 
 

Recommendations A-18: Coke Oven Compliance Date Rule (R 336.1349)  
 
The DEQ submitted a Request for Rulemaking (RFR) to the ORR on May 30, 2012, to rescind R 336.1349. 
 
 
Recommendations R-1: Groundwater/Surface Water Interface (GSI) 
 
This recommendation has been completed.  The DEQ convened key stakeholders for a Collaborative 
Stakeholders Initiative (CSI) to address long-standing issues associated with Michigan’s cleanup and 
redevelopment programs.  Please go to the “Michigan’s Cleanup and Redevelopment CSI” Web site for a 
detailed explanation of the progress they are making in addressing 13 of the Environmental ARC 
remediation recommendations.  
 
The CSI GSI Group was responsible for the passage of 2012 PA 190 (Act 190) that amended 
Section 20120e (MCL 324.20120e) of Part 201, Environmental Remediation, of the Natural Resources 
and Environmental Protection Act, 1994 PA 451, as amended (NREPA).  The legislative changes became 
effective on June 20, 2012, and create flexibility in allowing for more progressive options in addressing 
groundwater venting to surface water including mixing zones, alternative monitoring points, and 
ecological and/or modeling demonstrations. 
 
In addition, the Remediation Division (RD) has provided for additional staff funding in the Water 
Resources Division (WRD) for GSI assistance and collaboration.  This action will provide for a more timely 
and coordinated review for GSI. 
 

 
Implementation of the Environmental Advisory Rules 

Committee’s Recommendations 
 

Status Report Summer 2012 

mailto:fiedlerd@michigan.gov
http://www.michigan.gov/documents/deq/deq-aqd-aqe-Rules-1512-Variance_389359_7.pdf
http://www.michigan.gov/deq/0,4561,7-135-3311_4109_9846-269955--,00.html
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The WRD and CSI GSI Group have finalized a DEQ Policy and Procedure that now allows for the use of 
U.S. Environmental Protection Agency (USEPA) Method 245.1 to quantify the level of mercury in 
groundwater that is venting to surface water as part of an evaluation of the GSI pathway.  This 
significantly improves the GSI mercury compliance process.  See Recommendation W-19 (below) for 
more details. 
 
The GSI Technical and Program Support (TAPS) Team will be developing a DEQ Policy and Procedure that 
assists staff in understanding the legislative changes and the addressing the technical aspects of Act 190 
that are used for demonstrating compliance and/or the necessity for taking remedial action. 
 
 
Recommendation R-7: Storage Tanks 
 
DEQ Director Wyant and LARA Director Hilfinger have recommended, and the Governor’s office has 
concurred, that the aboveground storage tank and the underground storage tank programs be 
transferred from the DEQ to the LARA’s Bureau of Fire Services.  The Executive Reorganization Order 
transferring the programs is currently being drafted.  LARA, therefore, will be responsible for addressing 
the following five Environmental ARC recommendations pertaining to tank rule revisions: 

 R-7b – Part 211 – Underground Storage Tank (UST) Rules:  amend rules to incorporate federal 
standards. 

 R-7d – Compressed Natural Gas (CNG) Vehicular Fuel Systems:  rescind Michigan specific 
amendments. 

 R-7f – Storage and Handling of Flammable and Combustible Liquids: rescind Michigan specific 
amendments. 

 R-7g – Liquefied Petroleum Gas: rescind Michigan specific amendments. 

 R-7h – Storage and Handling of Gaseous and Liquefied Hydrogen Systems: rescind Michigan 
specific amendments. 

 
If the Michigan amendments are removed from the rules stated above, the proposed amendments to 
the Part 5 – Spillage of Oil and Polluting Materials rules (R 324.2001 – R 324.2009) will need to address 
storage tank releases.  Additional proposed amendments to the Part 5 rules are found in 
Recommendation W-1. 
 
The rules identified in R-7a and R-7e (Underground Storage Tank [UST] Inspection and Delegation and 
the Production, Storage, and Handling of Liquefied Natural Gas [LNG],respectively) will be rescinded 
through Section 44(1) of the Administrative Procedures Act, 1969 PA 306, as amended.  Section 44(1) 
allows rules that have become obsolete to be rescinded without having to go through a public hearing, 
thus, shortening the amount of time it takes to complete the rulemaking process.  The RFR for the rule 
sets were approved by the ORR on June 8, 2012, and the ORR completed its informal approval of the 
rule changes on June 13, 2012.  The UST and LNG rule sets are identified as ORR 2012-032 EQ and 
ORR 2012-031 EQ, respectively.  
 
Recommendation R-7c calls for the rescinding of the Transportation of Flammable and Combustible 
Liquids rules.  An RFR (ORR 2012-030 EQ) was submitted to the ORR to rescind the rules through 
Section 44(1).  The ORR is asking for a rule amendment that would reference the Motor Carrier Safety 
Act, which adopted federal regulations governing transport of hazardous materials.  The rule 
amendments will have to go through complete rulemaking.  LARA, therefore, will initiate this rulemaking 
when the storage tank programs are transferred to their department by an Executive Reorganization 
Order.  
 



Page 3 of 11 7/6/2012 

 
Recommendation R-12: Relationship between Part 201 and Part 213 
 
Amendments to Part 213, Leaking Underground Storage Tanks, of the NREPA, became effective on 
May 1, 2012.  The Legislature did not support the combining of Parts 201 and 213 into one statute and 
one program.  Given this, the DEQ will not pursue further action on this item.  
 
 
Recommendation W-2: Mercury Rule for National Pollutant Discharge Elimination System (NPDES) 
Permits 
 
The WRD sent a letter to the USEPA, Region 5, dated May 4, 2012 (see Attachment 1), asking that their 
agency consider revisions to the mercury-related requirements under the Great Lakes Initiative, which 
are over 15 years old.  See recommendation 2 mentioned in the letter. 
 
 
Recommendation W-3: Sewerage Systems Rule  
 
The RFR for rescinding R 299.2933(4) was approved on May 22, 2012.  The ORR approved the draft text 
on June 5, 2012.  This rulemaking is identified as ORR 2012-026 EQ. 
 
 
Recommendation W-7: Sanitary Sewer Overflows 
 
This recommendation has been completed.  ORR recommendation W-7 asked that the Part 21 
(Wastewater Discharge Permit) rules be revised to direct the DEQ to permit the diversion of separate 
sanitary flow to a combined sewer Retention Treatment Basin (RTB) for treatment.  The intention would 
be to prevent sanitary sewer overflows (SSOs) and meet state water quality standards.  The 
recommendation also asked that the DEQ permit a system operator under an Administrative Consent 
Order (ACO) to divert separate sanitary flow to an RTB to provide the operator time to rehabilitate the 
sanitary sewer collection system (i.e., interim authorization of the diversion). 
 
Based on the Environmental ARC recommendation, the WRD further investigated this issue.  As part of 
this investigation, it asked the USEPA, Region 5, in writing whether federal rules and requirements allow 
an SSO that is not already tributary to a collection system that is served by a combined sewer overflow 
(CSO) RTB to be diverted to this RTB as the final SSO correction program (see Attachment 2).  Region 5 
provided a written response (see Attachment 3), which indicated that this could only be allowed if the 
RTB’s effluent limitations were to be based on federal secondary treatment regulations and any other 
requirements needed to comply with state water quality standards.  Secondary treatment regulations 
are found in Title 40 of the Code of Federal Regulations, Part 133.  Please note that RTBs are not 
designed to achieve limits based on federal secondary treatment regulations so the WRD believes that 
these would be very difficult if not impossible requirements to achieve.  The WRD has worked with some 
communities when developing ACOs for SSOs to allow the situation presented under Recommendation 
W-7 as an interim tool to help reduce raw SSOs and improve water quality.   
 
In summary, the DEQ cannot approve final correction of an SSO by diverting it to a CSO treatment 
facility, unless the RTB is then subject to effluent limits based on federal secondary treatment 
regulations.  However, the WRD has and will continue to allow for this type of diversion in the interim as 
part of implementation of a final SSO correction program in an ACO.   
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In addition, as part of the WRD’s SSO corrective action plans and consistent with its SSO Policy and 
Clarification Statement, the WRD has agreed to use enforcement discretion for systems designed to its 
remedial design event (typically the 25 yr – 24 hr event – 3.9 inches of rain in a 24-hour period), for 
discharges that occur due to rain events that are greater than our remedial design event.  Consistent 
with this use of enforcement discretion, the WRD has and will continue to allow diversion of SSOs due to 
extreme rain events that exceed the state remedial design event to a CSO treatment facility, to minimize 
environmental and public health impacts.   
 
 
Recommendation W-11: NPDES Permitting of Stormwater Runoff at Airports 
 
This recommendation has been completed.  The WRD’s response to Recommendation W-11 is that it 
needs to continue to issue its industrial storm water general permit (GP) for most airports as the 
applicable control document.  As a requirement of our industrial storm water GP, the Storm Water 
Pollution Prevention Plan (SWPPP) can be tailored to a particular airport in order to eliminate, if 
possible, or reduce the discharge of Airport Deicing Fluids (ADF) to acceptable levels based on 
compliance with the nonstructural and structural controls required in the SWPPP.  Though it is stated on 
page A-86 of the “Recommendations of the Office of Regulatory Reinvention Regarding Environmental 
Regulations – December 23, 2011” that the GP prohibits the discharge of any ADF in storm water, this is 
actually not the case. 
 
In accordance with the federal Clean Water Act (CWA) and the NREPA, all NPDES permits require 
technology-based requirements and if water quality standards are not being met (or would not be met) 
with their implementation, then more stringent water quality-based requirements must be established.  
These are the federal requirements under the CWA, so this approach is not more restrictive, but instead 
consistent, with federal requirements.  Therefore, should the industrial storm water GP not adequately 
protect the receiving waters at a particular airport, the DEQ must develop an individual permit with the 
necessary effluent requirements/conditions to insure compliance with water quality standards.  Actual 
cases where the WRD has decided to use an individual permit are where actual water quality issues have 
been documented, such as observed nuisance biofilms or fish kills that have brought to light depressed 
dissolved oxygen levels.  Please note that use of individual permits is also discussed on the federal level.  
The USEPA’s multisector general permit states, “USEPA may require you to apply for and/or obtain 
authorization to discharge under either an individual NPDES permit or an alternative general permit…” 
 
In summary, use of the Michigan industrial storm water GP requires control plans to be developed.  
Consistent with the federal CWA, the WRD can (and must) alternatively develop an individual permit 
that includes protective requirements to meet water quality standards if its GP does not protect water 
quality standards.  The WRD has used this approach for Detroit Metropolitan Airport and is currently 
using this approach for the Gerald R. Ford International Airport. 
 
 
Recommendation W-15: Coordinating Storm Water Operators for Construction Sites with Local 
Enforcement of Soil Erosion and Sedimentation Control (SESC) 
 
This recommendation has been completed.  The WRD did not have to amend R 323.2190 to provide 
construction site owners the option of utilizing the services of local Part 91 (Soil Erosion and 
Sedimentation Control of the NREPA) inspectors to fulfill the inspection and compliance reporting 
requirements. 
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The WRD did update their “Training FAQ” found on the DEQ Soil Erosion Web page to include the 
following: 
 

Can the Construction Storm Water Operator and the SESC inspector duties be performed 
by the same person on a site? 
 
Yes, if the person performing the inspections is working for a Part 91 Agency, one 
inspection can count for both Construction Storm Water Operator Requirements and 
SESC inspector requirements. This situation commonly occurs with Authorized Public 
Agencies. Private construction sites can utilize the Part 91 Agency Inspector as the 
Construction Storm Water Operator, if the Part 91 Agency agrees to perform this 
service. In those cases the SESC inspection would count as a Construction Storm Water 
inspection and vice versa. *Please note that inspection frequency for Storm Water 
Operators can be more frequent than that required of Part 91, SESC inspectors. Storm 
Water Operator inspections must be conducted at least once weekly and within 24 
hours of any precipitation event that result in a discharge of storm water from the site. 

 
 
Recommendation W-19: Mercury Standard for Groundwater 
 
This recommendation has been completed.  The WRD, in conjunction with the CSI GSI Workgroup, 
finalized a Department Policy and Procedure titled “Evaluating Mercury in Groundwater Plumes Relative 
to the Groundwater/Surface Water Interface Pursuant to Part 201.”  This policy became effective on 
June 20, 2012, and allows the use of USEPA Method 245.1 to quantify the level of mercury in 
groundwater that is venting to surface water as part of an evaluation of the GSI pathway. 
 
In addition, the WRD sent a letter to the USEPA, Region 5, dated May 4, 2012 (see Attachment 1), asking 
that the USEPA consider revisions to the mercury-related requirements under the Great Lakes Initiative, 
which are over 15 years old.  See recommendation 1 mentioned in the letter. 
 
 
Other Rescinded DEQ Rules 
 
The Peacetime Nuclear Incident rules (R 325.5901 – R 325.5934) cite Radiation Control, 1972 PA 305; 
and the State Health Commissioner; State Council of Health, 1919 PA 146, as the promulgation 
authority.  Both of these acts have been repealed by the Public Health Code, 1978 PA 368, as amended. 
Nothing in the Public Health Code mandates the promulgation of the Peacetime Nuclear Incident rules.  
Therefore, the following administrative rules were repealed on June 8, 2012: 
 

 R 325.5901 – R 325.5934 
 
There are extensive federal regulations for the management of emergencies at nuclear power plants.  
The Michigan State Police, Emergency Management and Homeland Security Division, has the 
responsibility to coordinate the state response for nuclear power plant emergencies in Michigan.  
 

http://www.michigan.gov/documents/deq/wrd-csw-sesc-training-faq_384080_7.pdf
http://www.michigan.gov/deq/0,4561,7-135-3311_4113---,00.html
http://www.michigan.gov/documents/deq/deq-dept-policies-09-014_389988_7.pdf
http://www.michigan.gov/documents/deq/deq-dept-policies-09-014_389988_7.pdf
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ATTACHMENT 1 
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ATTACHMENT 2 
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ATTACHMENT 3 

 

 
 



Page 11 of 11 7/6/2012 

 


